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- The MAILING DATE of this communication appears on the cover sheet with the correspondence address - 
Period for Reply 

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) OR THIRTY (30) DAYS, 
WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 .1 36(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 1 33). 
Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1.704(b). 

Status 

1 )[3 Responsive to communication(s) filed on 27 July 2007 . 
2aM This action is FINAL. 2b)D This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 

Disposition of Claims 

4) I3 Claim(s) 65. 66. 68-70. 73, 74. 77. 80. 84. 85 and 92-94 is/are pending in the application. 

4a) Of the above claim(s) 73 and 84-85 is/are withdrawn from consideration. 

5) D Claim(s) is/are allowed. 

6) KI Claim(s) 65-66. 68-70. 74. 77. 80 and 92-94 is/are rejected. 

7) D Claim(s) is/are objected to. 

8) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) D The specification is objected to by the Examiner. 

10) D The drawing(s) filed on is/are: a)D accepted or b)D objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1 .85(a). 
Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 

1 1) D The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-152. 

Priority under 35 U.S.C. § 119 

12) Q Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 1 19(a)-(d) or (f). 
a)D All b)D Some * c)D None of: 

1 .□ Certified copies of the priority documents have been received. 

2.D Certified copies of the priority documents have been received in Application No. . 



3-D Copies of the certified copies of the priority documents have been received in this National Stage 
application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 
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The following is a quotation of the first paragraph of 35 U.S.C. 112: 

The specification shall contain a written description of the invention, and of the manner and process of 
making and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the 
art to which it pertains, or with which it is most nearly connected, to make and use the same and shall 
set forth the best mode contemplated by the inventor of carrying out his invention. 

Claims 65-66,68-70,73-74,77,80,84-85 and 92-94 are rejected under 35 U.S.C. 
112, first paragraph, as failing to comply with the enablement requirement. The claim(s) 
contains subject matter which was not described in the specification in such a way as to 
enable one skilled in the art to which it pertains, or with which it is most nearly 
connected, to make and/or use the invention. No support is found for the added term 
"removable" of claim 65, line 4 and applicant has pointed to none. This term was not 
found in an electronic search of the parent patent 6,763,532 nor the description of the 
elected embodiment of Fig, 9 in paragraphs 62-63 of the instant specification. 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 1 02 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 65,68,70, 74, 77,80,87 and 92 are rejected under 35 U.S.C. 103(a) as 
being unpatentable over Ludlow in view of Kvalvik. 

Ludlow teaches a tub in Fig. 5, where the headrest 175 is positioned below the upper 
rim of the spa. As to the newly added term "removable", any adjunct such as a cushion 
is inherently removable by reversing the process of it's application. Kvalvik teaches a 
tub T, having a headrest 30 with a speaker and speaker grille 38 therein. In light of this 



Application/Control Number: 10/621 ,749 Page 3 

Art Unit: 3751 

use of a speaker in a headrest, it would have been obvious to the ordinary artisan to 
employ a speaker in the Ludlow headrest. Such an employment would meet the phrase 
"below the upper rim as the cushion in Ludlow is below the upper rim. As applicant 
argued previously, some form of means to "distribute" the sound would be inherent and 
such is the case here. This would include the now claimed speaker wire extending 
wherever needed or desired. This renders full response to claims 65,68,70 ,74,77, 80 
and 92 as well as new claims 93-94, in that the Ludlow cushion would not "effect 
shipping" or "increse dimensions"with respect to extending above the spa upper surface 
as seen in Fig. 5. 

Claims 66 and 69 are rejected under 35 U.S.C. 103(a) as being unpatentable over the 
art as applied to claim 65 above, and further in view of Diamond. 

Diamond teaches the sound source placement of claim 66 in that the speaker 40 
is seen to be fed by wires distal of the speaker. Also taught here are a plurality of 
speakers 40, in Fig. 1a. 

Applicant's arguments filed 7/27/07 have been fully considered but they are not 
persuasive. .In response to applicant's argument that there is no suggestion to combine 
the references, the examiner recognizes that obviousness can only be established by 
combining or modifying the teachings of the prior art to produce the claimed invention 
where there is some teaching, suggestion, or motivation to do so found either in the 
references themselves or in the knowledge generally available to one of ordinary skill in 
the art. See In re Fine, 837 F.2d 1071, 5 USPQ2d 1596 (Fed. Cir. 1988)and In re 



Application/Control Number: 1 0/621 ,749 Page 4 

Art Unit: 3751 

Jones, 958 F.2d 347, 21 USPQ2d 1941 (Fed. Cir. 1992). In this case, with the showing 
of the use of a speaker in a head rest of a spa .such as in Kvalvik, to employ a speaker 
in the head rest of an identical art device such as taught by Ludlow would have been in 
the arena of the KSR discussion of thr application of "common sense". To urge that 
there is patentable merit in running a wire from a sound source to a speaker is 
fundamentally absurd in the modern day art. With respest to the arguments in item 3, 
line 12, there is no evidence that the position of the Ludlow head rest would "have to be 
sacrificed" by the introduction of a speaker. Further an introduction of a speaker to 
Ludlow would certainly be "located below the upper rim of the housing" because his 
cushion resides there. In regard to points 4-5, the test for obviousness is not whether 
the features of a secondary reference may be bodily incorporated into the structure of 
the primary reference; nor is it that the claimed invention must be expressly suggested 
in any one or all of the references. Rather, the test is what the combined teachings of 
the references would have suggested to those of ordinary skill in the art. See In re 
Keller, 642 F.2d 413, 208 USPQ 871 (CCPA 1981). 

Claims 73 and 84-85 stand withdrawn from further consideration pursuant to 37 
CFR 1.142(b) as being drawn to a nonelected invention, there being no allowable 
generic or linking claim. Election was made without traverse in the reply filed on 
6/28/04.This requirement is made final. 

Applicant's amendment necessitated the new ground(s) of rejection presented in 
this Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP 
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§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 
CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Charles E. Phillips whose telephone number is 571-272- 
4893. If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Gregory Huson, can be reached on 571-272-4887 The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
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you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 




Primary Examiner 



